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than one gallon of liquor is prima facie evidence of guilt, if the liquor 
was purchased before November 1, 1916, and stored by defendants 
for their own use, they should be acquitted, it was not error to re- 
fuse the instruction that, if the liquor was so purchased and stored, 
the prima facie evidence of possession is overcome, and the state 
must prove by clear, distinct, and reliable evidence the illegal pur- 
pose. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 742.] 
31. Intoxicating Liquors (§ 140*) — Possession of Liquor — When 
Unlawful. — Under Acts 1916, c. 146, § 3, providing that after No- 
vember 1, 1916, it shall be unlawful for any person to manufacture, 
transport, sell, keep, or store for sale more than a gallon of intoxicating 
liquor, the mere keeping of liquor is not illegal, but to constitute the 
offense it must be kept for sale. 

[Ed. Note. — For other cases, see 8 Va.-W. Va. Enc. Dig. 15.] 

Error to Corporation Court of Roanoke. 

John Pine and Sarah Scott were convicted of a violation of 
the prohibition act, and they bring error. Affirmed. 

Hoge & Darnall, Lawson Worrell, and A. J. Oliver, all of 
Roanoke, for plaintiffs in error. 

The Attorney General, for the Commonwealth. 



HURT et al. v. HURT. 
Sept. 20, 1917. 
[93 S. E. 672.] 

1. Wills (§ 565 (1)*)— Construction— "Personal Estate."— The words 
"personal estate," in a will, technically cover the intangible as well 
as tangible property. 

[Ed. Note. — For other definitions, see Words and Phrases, First 
and Second Series, Personal Estate. For other cases, see 13 Va.-W. 
Va. Enc. Dig. 797.] 

2. Wills (§ 457*)— Construction— Technical Words.— Technical words 
used in a will are presumed to be used technically, and legal words 
in their definite legal sense, unless the contrary appears on the in- 
strument's face. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 795.] 

3. Wills (§ 440*) — Construction — Intention of Testator — Language 
of Instrument. — The intention of the testator, as found in the lan- 
guage of the instrument, in the meaning of the words used, when 
properly interpreted, rather than his presumed or supposed inten- 
tion, must control, if not inconsistent with established rules of law. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 780, 792.] 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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4. Wills (§ 565 (1)*)— Construction— "Personal Estate"— "Use."— 
A will providing that executors should take charge of personal es- 
tate, "except so much as my wife may desire to keep for her use," 
and giving the widow certain income derived from rentals and in- 
terest, to be paid by executors "as she needs it so much as will give 
her comfortable support, my wife to be the judge of the amount she 
may need," held to give the widow only the tangible personalty; the 
word "use" not ordinarily importing any power of disposition of the 
corpus, but only the right to use and enjoy the benefit of the corpus, 
and such construction giving effect to testator's evident intention, 
the technical rule of construction of the language "personal estate" 
not being allowed to defeat the natural meanine of the language, as 
used in the will. 

[Ed. Note. — For other definitions, see Words and Phrases, First 
and Second Series, Use. For other cases, see 13 Va.-W. Va. Enc. 
Dig. 7*7.] 

5. Wills (§ 481*)— Construction as to Testator's Death.— A will is 
to be construed as of the date of the death of the testator, and the 
testamentary provisions could not be changed to meet contingencies 
not foreseen by the testator. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 780.] 

Appeal from Circuit Court, Montgomery County. 

Bill by James H. Hurt and another against Sarah L. Hurt. 
Decree adjudging Sarah Hurt to be entitled to intangible per- 
sonal property under the husband's will, and. James H. Hurt and 
others appeal. Reversed in part. 

W . B. Kegley, of Wytheville, for appellants. 
W . S. Poage and Jos. C. Shaffer, both of Wytheville, for ap- 
pellee. 



MARKS et al. v. GORIA BROS. 
Sept. 20, 1917. 
[93 S. E. 675.] 

1. Landlord and Tenant (§ 116- (2)*) — Tenancy from Year to 
Year — Termination at Common Law. — At common law, a tenancy 
from year to year could be terminated at the end of any yearly pe- 
riod either by the landlord or the tenant by giving six months' prior 
notice of purpose so to terminate. 

[Ed. Note. — For other cases, see Va.-W. Va. Enc. Dig. 188.] 

2. Landlord and Tenant (§ 116 (2)*)— Tenancy from Year to 
Year— Termination— Statute. — By direct provision of Code 1904, § 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



